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IN THE UNITED STATES BANKRUPTCY COURT ENTERED
FOR THE SOUTHERN DISTRICT OF TEXAS - 06/05/2009

CORPUS CHRISTI DIVISION
mre §  CaseNo. 05-21207
ASARCO LLC, et al.,  Chapter 11 '

_ §
' §

Debtors. § Jointly Administered
s .

'ORDER AND JUDGMENT APPROVING AMENDED SETTLEMENT AGREEMENT
REGARDING MISCELLANEOUS FEDERAL AND STATE ENVIRONMENTAL -

- SITES [DOCKET NOS. 10534, 10540, 11316, 11343, AND 11519}
'Upon consideration of the Motion Under Bankruptcy. Rule 9019 For Order

Approving Settlement of Environmental Claims (the “Motion”); and it appearing that the Court

has jurisdiction over this matter; and it appearing that due notice of the. Motion has been

'providéd as set forth in the Motidn, and that no other or further notice need be provided; and 1t

appearing that public comment on the Miscellaneous Federal and State ‘Environmental
Settlement Agreementl, which was filed on March 13, 2009, has ‘oclcurred and the United States
has filed its response to comments; and it further appearing that the relief requestéd in the

Motion is in the best interests of the Debtors and their estates and creditors; and upon all of the

proceedings had before the Court; and after due deliberation and sufficient cause appearing

therefore, for the reasons set forth in the Court’s F indingé of Fact and Conclusions of Law on

’

Debtors’ Motion For Order Approving Settlement of Environmental Claims, itis

3

ORDERED that the Miscellaneous Federal and State Environmental Settlement

Agreement, which sets forth a settlement of environmental claims by and between the United

N

'All capitalized terms not otherwise defined herein shall have the meaning ascribed to them in the Motion.
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| States, ASARCO, the States of Anzona, Colorado, New J ersey, Oklahoma, and Washmgton and :

the New Jersey Department of Enwronmental Protectlon is approved and it is further

ORDERED that, the Debtors are authorized to enter into land implement the

Miscellaneous Federal and State Environmental Settlement Agreement; and it is further

ORDERED that the Misceilaneous Federal and State Environmental Settlement

. Agreement is fair, reasonable, and consistent with environmental law; and it is further
ORDERED that the standards set_forth in Protectzve Comm for Independent
Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 US. 414 (1968) and Comprehenswe
AEnv1ronmental Response, Compensatlon -and Liability Act (“CERCLA”) or other apphcable

environmental law have been- met w1th regard to the Mrscellaneous Federal and State

Environmental Settlement Agreement; and it is further.

.ORDERED that the Court retains jurisdiction with respect to all matters arising

\) .
E

/
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. IN THE UNITED STATES BANKRUPTCY COURT
~ FOR THE SOUTHERN DISTRICT OF TEXAS -

‘ v CORPUS CHRISTI DIVISION -
In re: ). _
- S )~ Case No. 05-21207
ASARCO LLC, et al. ) Chapter 11
: ‘ ) ) .
Debtors. ).

.~ AMENDED SETTLEMENT AGREEMENT REGARDING -
MISCELLANEOUS FEDERAL AND STATE ENVIRONMENTAL SITES

WHEREAS, sevé;al sites that have been or w'iAll-be the subject of environmental
. responée‘,‘ fe,storatiéri activities, and/or ofher work aré identified ‘here-in as t‘h_vev
Miscel.laneou‘s Federal Sites and the Miscellanequs State" Sites respeE:tiver; |
o FWHEREA.S, the United States and/or the/ Stateé of Arizona, Coporado, Nev‘v.
Jerséy? Okl’ahome# and Was}iington (the “States” and, vs}ith tﬁe United States, “the ‘
: Govemfnents’-’) “have alleged that VASARCO LLC, formerly known aé ASARCC)‘
Incorporatéd (‘fASARCO’; or the “Debtor”), is a _potentiélly resp(‘)ns\ibléA party with
| respect to the Miscéllaneous Federal Sites and Mi'scellaneous State Sites (as defined in
'Paragrai)hs 1 and 2 below); | \ |
| WHEREAS, the United States has alleged that it.has incurred past response costs, -
and will 1ncur additional futufe réspdnse costs, under th¢ Comprehensive Eﬁvironmental
-‘Resp_o"nse,' : Compensatién, and Liability Act, as amended (“CERCLA”), 42 US.C.
§§ 9601 et seq, ih conﬁectio_n with fhe Misgellanedus Féderal Sites (excépt the ‘Coy Mine

Site as deﬁned b.elow), that ASARCO is liable for such costs, and that ASARCO is liable _‘
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. for  the payment of a stipulated penalty pursuant | to a previous consent decree in

connection with the Coy'Mine Site; |
WHE‘REAS,:each State has alleged that it has incurred past response costs and/or
: natural resource damages,.(including natural ;esource damage assessm'ent costs), and will
-incur -future/,response costs und/or_namral resource damages (including naturol resource
damage assessment costs),_und_et CERCLA or similar state laws in connection yvith one
or more of the Miscellaneous»State Sites’ and that ASARCO is allegediy liable for such
‘c'osts and/or natural resoutce damugeS" N |
WHEREAS, on April 11 2005, several of ASARCO’s wholly owned direct or

”1

indirect subsidiaries (the “Asbestos Substdlag Debtors ) filed thelr Voluntary petltlons
in this Court; then ASARCO filed its voluntary petition for relief under chapter 11 of t1tle
11 /of the United States Code with the United States Bankruptcy Court for ,the Southern
‘ ‘District ofv Texas (the “Bankruptcy Court”) on August 9, 2005 (the “Bankruptcy Case”;

~ later in 2005, several other of ASARCO’s wholly owned dlrect or indirect subs1d1ar1es

(the “2005 Subs1d1arv Debtors”z) ﬁled similar petitions for relief i in this Court; next, on

December 12, 2006, three more ASARCO subsidiaries (the “2006 Subsidiary Debtors”3)

The Asbestos Subsidiary Debtors consist of the following five entities: Lac d’Amiante du Québec
- Ltée (f/k/a Lake Asbestos of Quebec, Ltd.); Lake Asbestos of Quebec, Ltd.; LAQ Canada, Ltd.; CAPCO
" Pipe Company, Inc. (f/k/a/ Cement Asbestos Products Company) and Cement Asbestos Products
Company. - .

1

2 The 2005 Subsidiary Debtors are: ASARCO Consulting, Inc.; Encycle, Inc.; ALC, Inc.; American

Smelting and Refining Company; AR Mexican Explorations Inc.; AR Sacaton, LLC, an Arizona limited.

liability company; Asarco Master, Inc.; Asarco Oil and Gas Company, Inc.; Bridgeview Management
Company, Inc.; Covington Land Company; Government Gulch Mining -Company, Limited; and Salero
Ranch, Unit ITI, Community Association, Inc. Encycle/Texas Inc. also filed a petition for relief; but’ its
case, which was later converted to a chapter 7.case, is being administered separately :

3 The 2006 Sub51d1ary Debtors are: Southern Peru -Holdings, LLC AR Sacaton, LLC a ‘Delaware
limited 11ab111ty company, and ASARCO Exploration Company, Inc.
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filed similar petitions for reliet‘ with this Court; ﬁnally, on April 21, 2008, six more direct

or indirect ASARCO sub51d1ar1es (the “2008 Subs1d1arv Debtors™) filed similar petltlons

for relief with this Court (collectlvely with ASARCO the Asbestos Subs1d1ary Debtors

{

" the 2005 Sub51d1ary Debtors and the 2006 S_ubsldla_ry Debtors, the “Debtors™). The

Debtors’ cases are collectively referred to as the “Reorganization Cases;”

WHE.REA.S, the United States ﬁ‘led Proof of Claim Nos. 8375, 11008, 10746,
t8267, and 18315 in the Bankfnptcy'Case"setting forth, inter alia, claims’ against
ASARCO under Section 107 of CERCLA for various past and fntute respense costs as
defined under CERCLA in conneetic)n with the Miscellaneous Federal Sites (except the .-
‘Coy Mine Slte) |

WHEREAS the United States filed Proof of Claim No. 10746 in the Bankruptcy '
 Case settmg forth, inter alia, a claim agalnst ASARCO ‘for payment of a stipulated
penalty resulting -from ’AYS.A'RCO’S faiture to perfonn the Supplemental Environtnental

Project for the Coy Mine Site, as required by the consent decree entered in United States

"

of America and State of Texas v. Encycle/Texas, Inc. and ASARCO, Inc., Case No, H-
: 99-1:136 (S.D. Tex. Qct. 6, 1999) (the “1999 Ency_cie Consent Decree”);

WHEREAS, the Unitect States filed a Motion of the United States for Leave to
' File Late-Supplemental Proof of Clairn on Behalf of the United States Environmental
Protection Aéency Against ASARCO LLC for the Terrible Mine (Dkt. No. >6837) in the . -

: Bankruptcy Case setting forth claims against ASARCO under Section 107 of CERCLA

vt

' /
The 2008 Subsidiary Debtors are: Alta Mining and Development Company; Blackhawk Mining and
Development Company, Limited; Green Hill Cleveland Mining Company; Peru Mining Exploration and
Development Company; Tulipan Company, Inc.; and Wyoming Mining and Milling Company. ‘.

4"

3\
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for various past and future response costs as defined under CERCLA in connection \ivith
the Terrible Mine Site (as defined below);

WHEREAS the Bankruptcy Court entered a Stipulation Abating Objection

"Deadline on [Docket # 6837]. See Motion of the United States for Leave to File Late

Supplemental Proof of Claim on Behalf of the Umted States Env1ronmental Protection

.Agency Against ASARCO LLC for the Terrlble Mine Site (Dkt No. 6900); ~

’ WHEREAS the States filed Proofs of Claim numbered 10828, 10829 (Arizona),

10408 (Colorado), 8056, 18320 (New Jersey), 79_89, 105.43,/ 10544 (Okla_homa), and

- 10716-10733, 11098-11115 (W ashington) setting forth, inter 'Ia_lli_a, claims against-

ASARCO dnder Seetion 107 of CERCLA,' or similar ‘state- laws, fer various past and
i:uture response costs and/or natural resource damages (including naturai resource damage
assessment costs) as defined under CERCLA, or simillai‘ state laws, in eonnection with
the Miscellaneous State Sites cdrr'espending to such State;

' WHEREAS,lDebtors on July Sl, 2008, as amended on September 9, 2008 and

September 25, 2008, filed a proposed plan’ of reorganization (the “2008 Plan™) that

. incorporated a resolution of the claims for Miscellaneoué Federal . Sites and

‘Miscelianeous State Sites, which was filed as part of the 2008 Plan Exhibit 12;

WHEREAS on September 23, 2008 the United States pubhshed notice of the

'proposed Miscellaneous Federal Sites and Miscellaneous State Sites settlement

' agreement in the Federal Register at 73 Fed. Reg. 54855 (Sept. 23 2008)' ,

WHEREAS, the Unlted States did not receive any public comments on the

proposed . Miscellaneous Federal " Sites and . Miscellaneous State Sites settlement

agreement;




~
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3 , o :
WHEREAS, on October 20, 2008, the Bankruptcy Court suspended all

pioceedings on the 2008 Plan;
WHEREAS, Debtors, the.United States, and the States wish to enter into a’

settlement iagreement for the l\/Iiscellaneous Federal and State Sites that is separate from

- and not dependent on confirmation of .any particular plan. of = reorganization;

- WHEREAS, the following are being resolved through separate settlements: (1)
Murray Smelter Site in Murray, Utah; (2) Eaét Helena Offsite C.o‘m.pensatory Natural
Resource's Damages Claim; (3) Miscellaneous New Mexioo Sites; and (4) t.hle- Triumph
Mine Tailings Pile Site in Blaine County, Idaho; | |

WHEREAS, claims for owned, non¥operating properties, including poi’tions_ of
| the Circle Smelting Site_ (known as the Beckemeyer Site) and Black Pine Site are being
resol\ied through separate Custodial Trust Settlements; |

\ WHEREAS, this Settlement Agreement is not conditioned ui)on conﬁrmation‘of
' any pai'ticular plan of -reorganization; | | |

_WHEREAS, the parties ‘hereto desire to settle, oompromise and resolve 'thei,r.
disputes Iwitliout conducting costly and time-consuming estimatio_n'hearingsirelating to .
" the Miscellaneous‘Federal 'Sites and'Miscellaneons State Sites; |

' WHEREAS, this Settlement Agreement is intended to serve as a comprehensive
se_ttlement‘,of the claims by the Goyemments. against ASARCO with ieépect to  all past
costs and any potential future costs incurred by the Governments (including,‘but not
- limited to, iesponse costs and, where ,indioated, natural resource damages), whether
secured or unsecnred, ielating to or in. eonnection with the Miséellaneous Federal Sites

and Miscellaneous State Sites (except the Coy Mine Site, and claims for the owned, non- .

o
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-operating Beckemeyer and Black Pine properties being resolved through a separate
Custodial Trust Settiement Agreement), and all claims by the United_ States ‘for stipulated

~ penalties in connection with the Coy Mine Site Apursuant' to.the 1999 Encycle Consent -

S

‘Decree;
.WHEREAS,' in __copsidera,tioﬁ of, and‘ in exchange for, ti;le promises and
covenan'gsi herein, the parties hereby agree to the terms and provisions of thi_é_ Settlement
AAgreemeI’}t (“Settlen\lent Agreement”); | |
‘ WHEREAS, the settlement amounts herein are in the nature ‘of 'compromises and
these emeunts afe lower than. lthe ‘Governments would clairh in the absence of this
‘settlerbnent;‘
WHEREAS, this Sett‘lement Agreement is in the f)ﬁb_liC interest, is fair and
reasonable; and is an appropfiate. means of resolving this .Iﬁatter.
NOW, THEREFORE, without the admission of liebility or any adjudication on -
aﬁy issﬁe of fact or law, and up.on the co‘nsent and agreement of the par’Fies by their
attorneys and autilorized of"ﬁcials,.i_t is hereby agreed as fellewe: |

I  DEFINITIONS -

1. For purposes of this Setjclement Agreement, the Miscellaneous Federal Sites are:

a. . the Tacoma site, which consists of Operable Units (“OU”) 02, 04, and 06
of the Commencement Bay Nearshore Tideflats Super_fund Site in and around Tacoma
and Rueton, Washington, as furth'er descﬁbed in the preova of claim, and any location at.

which hazardous substances from this property have come to be located (the “Tacoma

Site”);




Case 05-21207 Document 10540 Filed in TXSB on 03/13/09 Page.7 of 45

| b. the Circ'le Srnelting site, a former zinc smelter facility located in. the
Village of Beckemeyer, Illinois, as further described in the pr00fs of claim, and any
location at/which hazardous sub_stances ‘from this property have come to be located (the
“Circle Smelting Site”); | !
. the Terrible Mine site, a 44-acre former lead mining and millmg site -
located in the Old Isle Minmg D1str1ct on CR 271 approximately 12 miles east-northeast
of Westcliffe, approx1mate1y 3 miles south of the Fremont County line, and
, approXimately 0.5 mile north of the mtersection of CR 271 and CR 274 in Custer County,
Colorado, as further described in the proofs of claim, and any location at ‘which
hazardous substances from th1s property have come to be located (the “Terrible Mine
»Site”); |
d. the Stephenson/BennettMine site, comprising an area of approximately
.150 acres located on the south side of State Highway 70 approximately one mile
southwest of Organ and. approximateiy five rniles northeast of Las Cruces in Dofia Ana
County, New Me;(ico, consisting_of forrner mining and milling sites, as further described
1n the proofs of claim, and any location at which hazardous substances -from"this property :
‘. have come to be located (the “Stephenson/Bennett Site”); | ‘ |
e. | the Coy Mine site, a ainc mine in Jefferson County, Tennessee, as further
de'scribed in the proofs of claim, and any location at which hazardous s_ubstances ‘from
_this property have come to be locat'ed (t}ie “Coy Mine Site”);: |
! . £ the.Richardson Flat Tailings site, a former mine tailings impoundrnent that -

coye'rs'approximately 160 acres immediately southeast of the junction of U.S. Highway

40 and Utah Highway 248 approximately three and one half miles northeast of Park City
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Mining District, in Summit County, Utah, including the Lower Silver Créek area to
which hazardous substar‘{cesv fro‘m‘the‘ Richardson'Flat Tailings Site aﬁd'tailingé_ from
other paﬁs .o.f the Pafk Cities M‘ining\‘ District have migrated, as further described in the
, proofs of claim, and any other locations at which haiardous substances fr‘oin fchis propéf_ty
have come to be located (the “Richardson Flat Site”); - |

Vg. the Jack Waite Mine site, comprising several min¢ adits, a.former mill

Site, foﬁr tailings ponds, and one or mbre'waste rock piles Iocated in the Coéur d’Alene
National - Forest east of Prichard, Idaho, at the Idaho-Montana border- on’ lénd
édrhiniste_:réd by the Forest Sei_vice, as further c}e_écribed in the proofs o:f cléim, and any
lqcétion at vlvhich hazérdous substances from this propeﬁy have come to .Be located (the
“jack Waite Site”);b_ - |

h. - Vthe Black Pine Mine site»,va b;)rtion of the larlgelf Black I_?ine Mine Complex
that is located in the Beaverhead—Deerlodge National Forest and gompri'ses mill ;ailings, a
Iafgé mine Waste rock dump, a seép, and aésociatpd wastes on laﬁd administé'red‘ by the
Forest Service about 8 miles northwest of Philipsburg, Montané, as further described in
the proofé of claim, and aﬁy location a£ which ﬁazardous substances from this property

\ _ ,
" have come to be located (the “Black Pine Site”); | '

1. ‘ the (fombinaﬁ(m Miné s_ité, a portion of the larger Black Pine Mining ° |
Comple;( that is 19cat¢d in the Beaverhead-Deerlodge National Forest and consists of a
tailings pond and associated wastes in Lower Willow Creek on Alandwadministered by the
Forest Service about 10 miles nofthwest of Philipsburg, Montana, aIS- further described in
the proofs of claim, and any'locétion at wﬁich héza%dbus subs’.ta;nces from this property

have come to be located (the “Combination Mine Site™); " o,

{
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j- the Flux Mine sité, a fofm;:r zinc and silver mine and as'sq.ciated mine adits
and waste fock dumps located abéut 11 miles southeast of Patagonia, Ai‘izoﬁa, in Santa
Cruz CEOunty, Arizona, and in the Cdronédo National Forest on _lénd administered by the
Fofest Service,  as further described iﬁ the proofs of claim, and ény location af which
‘hazardous substances from ,this property have come to be located (the “Flux Mine Site”); v
and \ ’ - ‘ o

k. the Intern-ational_B(.)_undary- Water Commission (“IBWC”) site,. comprising
the American Dam and Canal portion of tﬁg- Rio Grande Canalization Project and the |
_ American Dam Field Office, situated on 5.56 acres immediately across from ASARCO’s

- smelting operation in El Paso, Texas, as further described in the proofs of claim, and any

location at which hazardous ‘substances from this property have come to be located (the

“[BWC Site”). : S ,
| 2. For purposes of this Settlement Agre‘e~ment, the Miécellaneo_us State Sites
are: | “
a. the Helvetia site,)consisting of a hisforic mire and associated wastes 1n

Pima Céunty, Arizona, as further described in the proofs'of claim, 'and any
, loéatioﬁ. at which hazardous substances from this property have come to _'
‘be located (the “Helvetia Site”); .
b tﬂe Bona/jnz_a Minjr1‘g District site, a historic mining distfic'é including the
‘lllawley. M‘ine and its associated adits, mill,- and ‘tail‘ings éreés in andA
/ .\aro"unbd' Squirrel and Kerber Creeks in Sagauche County, Coiorado, as :

further described in the proofs of claim, and any location at which
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hazardous substances from this property have come to be located (the

“Bonanza Site”);

C. the Summitville Mine S'uperfund site, a 1,400-acre historic mining site

located in Rio Grande County, approximately 18, miles southwest of ‘Del_' |

Norte, ,Colorado,. as further descrihed in .the proofs of claim, and. any.

location at-which hazardous substances from this property have come to

be located (the “Summrtvﬂle Site);

‘d. the South Plainfield 51te located at 901 Oak Tree Road and Park Avenue

(designated as Block 222 Lot 1, on the Tax Map of South Plamﬁeld) in
South Plainfield, New Jersey, as further descrlbed in the proofs of c1a1m
' and any locatlon at which hazardous substances from this property have

- come to be located (the “South Plainfield Site”); - '

e. 'the-U S. Zinc, Henryetta“Plant site, a 17.9-acre historic zinc smelting

fa01hty located in Henryetta Oklahoma as further descnbed in the proofs
- of cla1m and any locatlon at wh1ch hazardous substances from this

property have come to be located (the “Henryetta Site”);

f. the U.S. Zi'nc; Kusa Plant site, a 100-acre historic zinc smelting facilityi

located n Kusa, Okmulgee County, Oklahoma, as further described in the

proofs of claim, and any location at which hazardous substances from this

property have come to be located (the “Kusa Si.te’;)';
g the Chollet Mine site, a mineral exploration site located approximately 20
miles north of_'_ Colville, Washington, five miles west of the Van Stone

. . ) . s . - .
Mine, as further described in the proofs of claim, and any location at
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* which hazardous substances from this property have come to be located.
(the “Chollet Mind Site”); | \
h. . the Golden K_ing site, a foﬁner mine locgted approxirhately t-hr'eeh miles '
south of the city of Wenatshee, iﬁ Chelan Coﬁnty, WaShihg_ton, as further
described in 'phg: proofs of _‘4claim, and ahy location at which ‘hazardo_us
_substangeS‘from this property have come to be 1ocated’(the “Golden King\ -
- 3 Site”); | | |
1. the Van Stone site, a 138-acre lead/zinc inine and mili located about 21
.<- - miles northeasf of ;ﬁe town of Colville; in Stevéns County, Washington, as
| further described in the proofs of cléim, and any ‘location at which
‘hazardo.us substances from‘th.i’s pfopei’ty have come to be .located (the |
“Van Stone Site”); | | |
. the quthport Smelter site, a 32-acre historic‘l__ead/zinc.smelting facility
Alocath on the Northport;Waneta Road in Northport, Washington, as
further described in the proofs of claim, and any_.losafion at which-
hazardous substances from this _proi)erty have cdme to be located (the
“Northport Snielter Sits”); | |
k. tﬁe Anders.onK Calhoun Mine site,‘ a 200-acre (92 impacted acre) formeri
lead/zinc mine and mill facility lscated about 1 mile noﬁh of Leadﬁoint,
Washington, as fufther dsscribed, in the_ prosfs of ‘clai/m,/ and any location
at which hazardous substances ffom this propefty have come to be located

| (the “Anderson Calhoun Site”); and
11
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1 . the Azurite site, located in Wheitéom "Count.y,’Washington in the Mill

- Creek drainage, approximately 18.5 miles west-northwest of Mazama,

‘Washington. The Site is located on public land administered by the U.S.

~ Department of Agriculture, Forest Service (the “Forest Service” or “FS”). |

The Site consists of five ﬁndergrdund miné openings, two main waste fock
pile_s, 5 taiﬁngs pile, and the remains 'o_f - the former ﬁlill ‘ buiiding
foqndation. An abandoned office 'building is located down .slope of th¢
former mill foundation, as further described in the p,foofs of claim, aﬁd
"Any I(Scati'on at which hazardous substances from this property. ﬁave come
to be located (the “Azuﬁte Sité”). v
3. .. The Monte Cristo Mi_ning'District S\ite,’ a historic mining 'district including mines,
fnill facili_tiés, adits, and wasfe piles located within .‘the Mt. Baksr-Snoqualmie National
Forest approximately 40 miles east of fhe.Cit.y of Everett, in SnohoniiSl{ County, as
further describéd in. the proofs of siaim, and any locatisn a;é which hazardo,l_ls substances
_fme thi_s prspérty have /come to bé located (the “Monteiic-ris't.o_ Sitg”)-is both a
Miscellaneods.Fedéral Site and a Miscellan,ebus State Site. |
4. The Vasquez Boulevard/I-70 site,‘ comls'rising ;Lhe Va/squéz Bouiévard/lntérstate-
70 S'uperfurid Site, an approximately 4.5 squére milé-drea in n'orth-céntral Denver,
Colsrado, consisting of a historic "smelter andAth‘e‘- residential areas v’surrounding it,
i_ncludirig OUi, OU2, and OU3, as further described in the proofs of claim, and any
location st wﬁich hazardous substances from this'proper_ty have come to be located (the
“Vasquez Boulevard/I-70 Site”) is both a Miscellansous F_eaeral Site and a Miscellar_leous

State Site.

12
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5" dther deﬁnitiens:

a. “Prepetition ASARCQ Environmental Trust_” means the trust created
‘pursuant to the Consent Decree entered in'United.States V. ASARC_O .In.c., et al.,

Civil Action No. 62-2079, filed in the United States District Court for the District:
of A_rizona. ' - -

b. “Closing Date” shall mean the effective date-of the Settlement Agrecment,

as provided in Paragraph 35 hereof

C.. “Effective Date” shall mean the effective date of the plan of -

reorganization thatA the Bankruptcy Court approVes in the Reorganizatioq Caees.

.( .

1L JURISDICTION

6..  The Bankruptcy Court has jurisdictioh-over the subject matter hereof pursuant to
. 28 U.S.C. §§ 157, 1331 and 1334

IIL PARTIES BOUND; SUCCESSION AND ASSIGNMENT

7. ThlS Settlement. Agreement apphes to, is bmdlng upon, and shall inure to the
. benefit of the partles ‘hereto, their leg_al successors and assigns, 1nclud1ng any reorgamzed .

debtors under a confirmed plan of reorganization (the v“Reorgahized Debtors”),'and any

trustee, examiner or receiver appointed in the Bankruptcy Case.

; IV. ALLOWANCE OF CLAIMS

a. - In settlement and full satisfa_ction of all claims and causes of action of the
United States on behalf of the Environmental Pfotection Agency (“EPA”)
against Debtors with respect to any and all costs of respense incurred, or

_to be incurred, in connection with the Tacoma Site, the Circle Smelting -

13
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\
Site, the Terr'ible;' Mine Sité,' the.Va'sq'uez Boulevard/I-70 Site; fhe
Stégﬁenson/Bennett- Site, the Richardson Flat Site, and the Jack Waite
_M.ine Site, and with respect to aﬁy ?nd all stipulated ‘penalties in

connection with the Coy Mire Site pursuant to the 1999 Encycle Consent

Decree .(including but not limited to the liabilities and other obligations

Al

asserted in the United States’ Proofs of Claim and other pleadings ﬁled:by

the United States in the Bankruptcy Court relating to response costs at the

" EPA Sites) (collectively, with the be Mine Site, the “EPA Sites”), the

 United States on behalf of the EPA shall have an allowed general

unsecured claim in the total amount of $55,402,390, which shall be

allocated as follows: (i)VlianmdﬁS;i!téT_Z$2751‘11-‘i’1:15i1”®’1i\;§(ii) Circle Smelting ,

Site - $6,052,390;\ (iii) Terrible Mine Site - $1.4 million; (iv) Vasquez
Boulevard/I-70 Site - $1.5 million; (v) 'Stephenson/Bennett Site -

$550,000; (vi) Richardson Flat Site - $7.4 million; (vii) JECIAW FitesSITey-

Slz3miliiongand (viil) Coy Site - $'200;000. Distributions re'ceiVedlby the
United States on behalf of EPA shall be deposited in Site specific or Site
opefablé—unit speeiﬁc special accounts with respect to each of the EPA

Sites (except the Coy Mine Site) within the EPA Hazardous Substance

Superﬁand to be retained and used to conduct or finance respohse actions

at or 1n connection with such site or to be transferred by EPA to the EPA
HazZardous Substances Superfund. The allowed general unsecured claim
for the Circle Smelting Site is in addition to the amounts provided for the

- Beckemeyer Site—the owned portions of the Circle Smelting Site—in the

14
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: v _ e
separate Custodial Trust Settlémént - Agreement which includes - the
Beckemeyer Site;
b. In As’ett'lem'ent and full satisfaction of all claims and céuses of actionllof the

_Forest Service against' Debtors, with respect to any and all costs of

response incurred, or to be incurred, in connection with the Jack Waite

Site,'.the Combination Mine Site, the Flux Mine Site, and the Black Pine
‘Site (including’ but not lir_nited to the liabilities and ofhér obligationé' |
asserted in the United Stalces’ Proofs of Claim and othéf pleadings filed by
-.the United'States_ in the Bankruﬁtcy Coﬁrt relating to response costs ét the
Forést Service Sites) (collectively, the “FS Sites”), the United States on
behalf of_the Forest Service shall 'have._an allowed general unsecured cla_im
~in the tdta‘1 amount of $1,219,000, Whiéh shall be allocated as follows: (i) ’
Jack Waite Site - 30 (the joint claim for future costs is being allowed to.
EPA above); (ii) Combination Mine Site{ - $542,000; (iii) Flux Mine Site - |
$487,060; énd (iv)fBlack Pine Site - $1§0,000. Distributions to the ‘Fofest |
Service shall be deposited in a special accdﬁnt to be retained and used to .
‘con_duct of ﬁnanée réspOnée actions at or in éonnection with the Sites\. The
allowed general unsecured claim for the Black Pine Site is in addition to
the amounts prbvided for the Bla;:k Pine.Site in the separate Custo.dial |
lTrust Setﬂement Agreement which iﬁcludes the»}_é.lack Pine Site; -

*

c. In settlement and full satisfaction of all claims and causes of action of the
_ v -
IBWC against Debtors with respect to any and all costs of response

incurred, or to be incurred, in connection with the IBWC Site (ihcluding

15 .
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‘but not limited to the liabilities and other obligations asserted in the United .

-~ States’ Proc_ifs of Claim a_ndiothe_r pleadings filed by the United States in’

 the Bankruptcyvc'ourt relating to response costs at the IBWC Site), the.

United Sfates on behalf of the IBWC shall have an allowed general
unsecured claim of $19 million for the IBWC Site. : o
In settlement and full satisfaction of all cléitﬁs_ and causes of action of the
State of Arizona -agai‘nst Debtors with respect tov any and all costs of
respénse inéurred; or to be incurred, in copnectioﬁ with the Helvetia Sité
(including but not limited to the liabilrities‘and other obligations asserted in
\Arizona’s Proofs of Cl_a_ini and‘ other :Il)leadinlgs' filed by Arizoﬁé inl the N
Bankruptcy Court relating. to response cos;cs at the Helvetié Site), tile State
ofAriz_ona shall have an allowed general unsecﬁred claim in the amount of

4

In settlement and full satisfaction of all claims and causes of action of the

1

State of Colorado against Debtors with respect to any and all costs of

resporise incurred, or to be incurred, in connection with the Bonanza Site,

the Summitvillé Site, and the Vaéquez Boulevard/I-70 Site (including but

" 'not limited to related claims for. insurance proceeds and the liabilities and

other obligatiéns asserted in.- Colorado’s Proofs of Claim and - other 4

pleadings filed by Colorado in the Bankruptcy Court relating to response

‘cos‘ts at such Sités)z the State of Colorado shall have an allowed genera1>

unsecu"red'claim_in the total amount of $488,800, which shall be alloéated

as follows: (1) Bonar}za Site- $400,000; (ii) Summitville Site - $86,000;

16
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(iii) Permit and emissions fees - $2,800; (iv) Vasquez Boulevard/I-70 Site
. . . t \ . ,l .

-$0.

In settlement and full satisfaction of all claims. and causes of action of the -

State of New Jersey against Debtors with respect to any and gll costs of
résponsg incurred, or to be incurreld,fand to any and all nafur;cli resoufce
.damages incurred, .or. to .be .incurred, iﬁ connection with the'v South
-Plainfield Site (i,ncludiﬁg but not limitéd to the liabilitigs and ‘obligaftions

in New Jersey’s Proof of Claim and other pleadings ﬁléd by New Jersey

relating to natural resource damages and response costs with respect to the

South Plainfield Site), the State of New Jersey shall have an allowed

generél unsecured claim in the amount of $1 million for the South

Plainfield Site;

In settlement and full satisfaction of all claims and causes of action of the -

, Stéte of Oklahoma agains} Debtors with respect to any and all costs of
reéponse incuﬁed, or to B_e incurred, in éonnection with the Kusa Site and
the Henryetta Site (including but not limited to the liabilities ahd_ other
obﬁgations asserted in Oklahoma’s Proof of Claim and other pleadings
filed By Oklahbmé 1n the Blankruptcy Court reiéting to re_sponée coéts at‘
such Sités); tl;é State of Oklahoma shall 'havé an allowed general
unsecured‘claim in the total amount of $1.889 million; which shall be’
aildcatqd as follows: (i) Kusa Site - $1.78 \million; (ij) Henryetta Site -

© $109,000:

-~

——

- 17
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h. . In setﬂemenf and full satisfaction of all claims and causes of action of the

i

State of Washington against Debtors with respect to any and all costs of

response incurred, or to be incurred, in connection with the Chollet Mine

- Site, the Golden King Site, the Van Stone Site, the Northport Smelter Site,
the Anderson Calhoun Site, and the Azurite ASit’e (including but not limited

‘ to the liabilities and other obligét'ions asserted in Washington’s Proofs of

Claim and other pleadings filed by Washington in the’ Bankruptcy Court -

relating to response costs. at such Sites), the State of Washington: shall

" have an allowed general unsecured claim in the ‘total amount of $3.7 _

million, which shall be éllocated as follows: (1) Choliet Mine -l $300,000;
(ii) Golden King Site - $406,000; (iii) Van Stone Site‘ - $3 million; (iv)
Northport Smelter Site - $0; (v) Anderson Calhoﬁn Site - $0; (vi) Azurite
Site - $0.

In settlement and full satisfaction'of‘all ¢laims and causes of action of the

3y

\United States and the State of Washiﬁgton' agaiﬁst Debtors with respect to
any and all costs of response incurred, or to be incurred, in connecﬁon'
with the Monte Cristo Site (including but not limited to the liabilities and
other obligationé assertéd in the United' AStlates’ -and Was‘hing'.con’S
respeétive Proofs of Claim and other'pleadings filed by the United States
and Washington in the Bankruptcy Court relating to response costs at the
Méhte Cristo Site): The United States on behalf of the Fofest Service
shall have aﬁ allowed general unsecured claim in the amounf of $5,.S

e .
‘million and the State of Washington shall have an allowed general

18
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/

unsécuredlclaifn in the amount of $5.5‘millipn; The United States on
- behalf of 'tﬁe Forest Service’s t_otall' :allowe'd general uhsecu;ed claim under
subbaragraph 7(b)- and 7(i) of this Setﬂeinenf Agreement 1s thus-
$6,719,000. ’ |
Jo : The above allowed claim amounts assume fhat th¢ Prebetiﬁqn ASARCO |
Envi—ro_nmental Trust, the trust crveated pursuant to the Consent Decree
| entered in United States v. .ASARCO Inc., et. al., Civii Action No. 02-
2079, filed in 'Fhe Unitéd States District Court of Arizor_xa, shall remain in
existence and be unaffected by these Reorganization Cases or éﬁy related
: ‘
seﬁlements' and assume that some of the environmental claims. aéserted in
- thése Rebrgénizétion Cases shall be p.arti'a_lly provided for by per‘formahce
by Debtors and the Un'ited Sta"cesb of certa‘in _previously ident_iﬁed
environmental reépo\ﬁsé a'ctions...whivch/ would be reimbursed from the
Prepetition ASARCO -Ehvironmeﬁtal Tmst in lieu of providing for
additional allowed claims or other coﬁside_ration. Debtors' obligations
under this Subpéfag;aph are s.peciﬁedA in Paragraph 31.
9, | CAll allowéd claims under this Settlement_Agreément shall not be subbrdinate& to
othér genefal unsecured claims pursuant to any provisions‘ of the Bénkruptc;l Code or
| cher ap_plicablé law fhat méy be cop’te_nded to\‘authorize or provide for subordination of
allowed claims, includi;lg without limitation ,séctions 105 and\510 of the Bankfup_tcy B
Code. | | |
10, Although the claims granted to the United. States herein are des;:ribed as general

-.unsecured claims, this description is without prejudice to the United States’ alleged

>

:/»( 5 . ‘» 19
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secured right of set-off against ASARCO’s ,claim for fax refunds and nothing in this
Settlement Agreement shall modify or waive such alleged secured claim of set-off.
‘ . N

\ -

1. ) Nothing in tilis Settle;ment'.Agr'eement' Shflll be construed toprec_:ludg, impair,

reduce, or adversely affect aﬁy recovery of pést-pétition interest on allowed él_aims under
_ anylplaﬁ of r'eorganiz.atio_ri. ’ | |

12, With rq:spe_ct-to thé aﬂowed unsecured claims set forth in Paragraph 8 fOr the

United Stétes on behalf of EPA, Foréét Service, and IBWC, and for the States, only the

. amount -of casﬁ received reépectively'by each such agency or 'éaéh'such State for such .
allow?:d claims (and net cash received by éach such agency or e%ch such State on accouﬁt

. ;o

of. any non-cash distributions) in the Banhuptcy~ Casé, and n‘s)t the total amount of the

ailowed claims, shail be credited by e_ach such agéncy or each such Statg to its account

for a particular site, Which credif shall r_edli_cg\the 1iabilify to such a'gency' or such State of

non-settling potén_tially respbnsible pértiés (of respoﬁsible parties that have oniy parti'allyrv

settled their liability)'forbthe particular site by the amount of the credit.

V. QUTSTANDING OBLIGATIONS

13. All oﬁligations of Debtors.to perform work pursuant to any oﬁtstanding Consent |
Decree,‘Uﬂilateral Administrative Order, or Adinihistrative Ordef on Consent regarding
'anyvof t}{1e EPA Sifes, FS- Sites, Monte‘Cristo Site, IBWC Site, and th'é_MisEcellaneous o
State Sites, and any statutory, stipulated, or -other penalties allégédly due ﬁom the
Del;tors as of the Closing Déte relateq fo such ofdérs‘or décfégs, are fully resolved and = -
satisﬁed; and Débtors shail 'be\removed as a it{afty'to such drders or decrees pursuant to

the terms hereof on the Cibsing Date; provided, however, (a) that all requirements to

retain records shall remain in full force and effect until the Closin”g.Date, and EPA, the-

- 20
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Forest Service,_ or any State may request that Debtors provide or make available for
production in the 'state and condition in which such records are found, any such records
retained with respect to a Site as to which the EPA, the Forest Service, or such State isa

party to any order or consent decree, in accordance with the terms of Paragraph l4, and

‘(b’) with respect to the Consent Decree for the Tacoma Site, United States v ASARCO,
Inc., Civil-Action No. 91-5528 B (W.D. Wash.), the United States and ASARCO will file

: papers with the District- Court for the” Western District of Washington to modify the
PConsent Decree to conform to th1s Settlement Agreement and remove ASARCO as a
party to the Consent Decree after the Closmg Date. Nothing in thls Paragraph apphes to
the Beckemeyer Site—the owned portlon of the Circle Smelting S1te

-14.' Between the date this Settlement Agreement is lodged with the Court and the date
a plan of reorgamzatlon is confirmed by the Bankruptcy Court, EPA the Forest Service,
or any State may request Debtors provide or make available in the state and condition in |
which such records are found any records that are retained pursuant to any ;Order or
| Decree to which such‘agency or State is a party. Debtors shall produce such records, or
make such records available for productron in the state and - condition in Wh1ch such
records are found, to the requestlng party w1th1n thirty (30) days of any such request and

in any event prior to the confirmation of a plan of reorgamzat1on.

VI. COVENANTS NOT TO SUE

15. © With'respect to the' EPA Sites (including releases of hazardous substances from
any portion of such Sites, and all areas affected by natural migration of such substances
from such Sites) and eXcept as specifically provided in Section VII '(Reser.vation of

Rights), the United States, on behalf of EPA, covenants not to sue or assert any civil

7
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claims or causeé of actioni against Debtors and Reorganized Debtors pursuant to Sections

106, 107(a) of'CERCLA, 42 US.C. §§ 9606, 9607; the Resource Conservation and

Recovery Act (_“RCRA;’)_§ 7003, 42-U.S.C. § 6973; any similar state. faw; or any |

liabilities or obligations asserted in the United States’ Proofs of Claim.

16. With respect to-the FS. Sites and the Monte Cristo Site (including releases of

hazardous~substances from any portion of such Sites, and all areas affected byvnétural.
| migration of such substances from such Sites) and except as specifically provided in
Secti'on VII (Reservation of Rights), the United States, on behalf of the Forest 'Service,

.covenants not to sue or assert any civil claims or causes of action against Debtors and

Reorgamzed Debtors pursuant to Sections 106, 107(a) or 113 of CERCLA 42 US. C
--§§ 9606, 9607, and 9613; any s1m1‘lar state law; or any liabilities or obllgatlons'asserted
in the Uniteci S';ates’ Proofs of Claim. |

17 With respect to thé IBWC Site (including releasés of hazardous sulA)stances‘ from
e.lny".portion of the Site, Aand all areaé affected by natural migraﬁon of such spbstaﬁces

from the Site) and except as specifically provided in Section VII (Reservation of Rights),

.the Unitgd States, on behalf of the IBWC, coVenants not to sue or assert any civil claims -

t

or causes of action against Debtors and Reorganized Debtors pursuant to Sections 106
107(a) or 113 of CERCLA, 42 U.S.C. §§ 9606, 9607, and 9613; any similar state law; or
any liabilities or obligations asserted in the United States’ Proofs of Claim..

18. . Except as provided in Section VII, the United States, on behalf of EPA, agrees
that upon the Closing Date, any and all obligations or liabilities of Debtors to EPA under
Sections 106 or 107 of CERCLA, 42 U.S.C. §§ 9606, 9607, or Section 7003 of RCRA

42 U.S.C. § 6973, related to the FS Sites, the Monte Cristo Site, and thie IBWC Site will

22
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‘be discharged Moreover the United States on behalf of EPA, agrees not to assert a
~ claim in the Bankruptcy Case for such obhgatlons or liabilities, except as prov1ded in
. Section VIL - o o T
19.  With respect to the Miscellaneous State Sites, the'-Monte Cristo Site, and the
Vasquez Boulevard/l-70 S’ite (including releases of _hazardous substances from any
" portion of such Sites, and all areas affected by natural migration of such sub'stances.from
an’y‘ such Sites) indicated below, and except as. speciﬁcall_y provided in Section VII-
(Reservatlon of Rights), each State covenants not to sue or assert any civil claims or
.causes of actlon against Debtors and Reorganized Debtors pursuant to Sect1ons 107(a) or

113 of CERCLA 42 US. C §§ 9607, and 9613 RCRA §7002 and 7003,-42 U.S. C.

§ 6972 and 6973;- any slmllar state law; or any liabilities or obligatlons asserted in its
'respective Proof(s) of ‘Claim as follows: | | \

a.  Arizona with respect to the Helvetia Site;
b.  Colorado w1th respect to -'th‘e Bonanaa Site, Summitville Site, a_nd Vasquez | -
Boulevard/l-‘70 Site;
C. ‘ New Jersey with respect to the South Plainﬁeld‘Site;
d. 'Oklahoma with respect to the Henryetta Plant Site and Kusa Site;
e. Washington With'respect to the Chollet Mine Site, GOlden King Site,
Monte‘ Cristo.Site, \;an Stone Site, Northport Smelter Site, An_derson
Calhoun Site, and )qurite Site.
'20. . This Settlenient Agreement in no izvay impairs the scope ancl effect of Debtors’
discharge under Section 1141 of the Bankruptcy Code as to any third parties or as to any

claims that are not addressed by this -Settlement Agreement. '
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\

21.  Without in any way limiting the covenants not to sue (and the Teservations
theretd) set forth in Paragraphs 15-19 and notwithstanding any otl?er provision of this
, Settlement‘ Agr_eerrient,' such covenants not to sue shall also apply to Debtors’ and
Reorgaﬁized Debtors’ successors, assigns, officers, 'directqrs, erﬁployees, and trustees,
v but-'only ‘to the extént that the alleged liability of lthe successor, assign, pfﬁéef, director;

-employee, or,tfustee of Debtors and Reorganized Debtors is based solely on its status as

and in its capacity as a successor, assign, officer, director, employee, or trustee of -

De_Btors ‘and Reorganized Debtors.

22.  The cox}enénts not to sue contained in Paragraphs 15-19 of this Seftlement
Agreement extend only to Debtors and Reorganized Debtors and the persons descﬁbed in
ﬁaraéraph 21 above and do not extend to any other person. Nothing in this Agréemént is
intended as a covenant not to sue or a 'relea'se. from liability for any person '6r entity other
fhan D‘ebto.rs, Reorganized " Del;torﬁs‘, the Governments,. _and the persons described in

Paragraph 21. The Governments, Debtors, and Reorganized Debtors expressly reserve all

claims, demands, and causes of action, either judicial or administrative, past, present or -

future, in law or equity, which the Governments, Debtors, or Reorganized Debtors may -

N

" have against all other persons, firms, corporations, entities, or predecessors of Debtors

and Reorganized Debtors for any matter arising at or relating in any manner to the
Miscellancous Federal Sites and Miscellaneous State Sites and/or claims addressed
herein.

23.  Nothing in this Settlement Agreement shall be deemed to limit the authority of thé

United States or any State to take response action under Section 104 of CERCLA, 42

U.S.C. § 9604, or similar state-laws, or any other applicable law or regulation, or to alter

\
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the applicable legal principle,sv governing judicial révi_ew of any action taken by the;
United States pursuant 'lto .that authority.v Notﬂiﬁg in this Settlement Agreen{ent .shall be
deemed to-limit the information-gathering authority of the United States or any State -
unde'r Sections 1-04 énd 122 of CERCLA, 42 U.S.C. ‘§‘§ 9604 and 9622, or any other
: applicable federal law or re‘gﬁlation,’ or. simiiaf‘state laws, or to excuse Debtors from any
' disclgsure or .\n'oti_ﬁcati('m requi}emeﬁtS» impqsed by CERCLA, RCRA, or any éther
applicable federal law or regulation. - | |
24, | Debtors and Reorganized Debtors covenant not to sue and agree not to aésert any
claims or cause's of action against thé United States‘with respect to any of the EPA Si‘tes.,
FS Sites, t};e Monte Cristo Site, and the IBWC Site, and against each State with respect to
the corrésponding Site lis;ced in Paragfaph 19(a5 thiough_ (e), including but 'ﬁof limited to: |
any direct or indirect clairﬁ for réimbprsefnef‘lt frdrﬂ the Hazardous Substahcé Sup"erﬁ,md |
: (eétablished pursuant to the Internal Révenue Céde, 26 US.C. § 95.07) through CERCLA‘
Sectioné 106(b)(2), 107,111, 112, 113, 42US.C. §§4-‘9606(b), 9607, 9611, 9612, 9613, or
any other provision of law; any ciaims against thev United States or the States .li'ncluding
ény of their depanr;lénts, agencies or instrumentalitigs, under Section 107 or 113 of
CERCLA, 42 U.S".C. §§ 9607, 9613; and any-claims arising out of the.response'activities
at any of the Miscéllaneous F edéral Sites and Miscelianéous State Sites. Nothing in this
Settlement Agréemerit shall be construed to constitute pfeauthoﬁzation of a claim within .

the rhéaning of Section 111 of CERCLA, 42 U.S.C. § 9611 or 40 C.F.R. § 300.700(d).

' VII. RESERVATION OF RIGHTS
25..  The covenants not to sue set‘f.orth in Section VI do not: pertain to any fnatters'

other than those expressly specified therein. The Governments reserve, and ' this:

25



Case 05-21207 Document 10540 | Filed:in TXSB on 03/13/09 Page 26-0of 45 |
'Settlement Agreement is without prejudice to, all rights against Debtors, Reorganized
Debtors, or ether nersons with respect to all other matters, including bnt not limited to: (i)
any action to enforce the terms of this Settlemerft‘Agree‘ment;’-.-and (i1) liability for

' response costs, natural resource damages (inclnding natural reseurce damage assessment

: costs); -and injunctive reiief under RCRA, 'CERCLA Sections, 106 and 107’, or similar

. state laws, for D.ebtors’;an‘d Reorganized Debtors’ future acts creating liability under "
RCRA, CERCLA, er similar state laws, that occur after the Closing Date. Debtors’. and
‘Reorgani.zed Debtors’ future acts' creating liability under CERCLA,_RCRA, or similar
state laws do not'include.continuing releases related to iDebtors" conduct prior to the .
Closing Date. _ Nothing ‘i_n. t}iis Settlement Agreement snall affect the State of |
Washington’s rights with respect to the Tacoma Site, _Which are being handled in separate

* settlement agreements, "and nothing in this Settlement Agre_ement shall affect or waive
any eovenantlnot to sne or, centribution protection Debtoirs have regarding the Tacom'a

L Site. .Nothing in th_is Settlement Agreement is intended to-abrogate, irnpair or interfere = . i

* with the payment_ rights or the liens held by the U.S. EPA with respect to the - 1
Development ‘Payout. Agreement that was entered intn as part of‘ the sale dated as of
J annary'9, 2006 ,bet\iveen MC Construction Consultants, Inc., a Washington co'rporation,

"~ and ASARCO (the “Payout Agreement”), and all such rights are hereby reserved. The

_ payments under the Payont Agreement are separate and in addition to any amount paid:
under the allOwed‘ general unsecured claim for the ‘Tacoma Site set forth in this

Settlement Agreement. Nothing in this Settlement Agreement shall impair or adversely

affect any claims of the Governments for owned, non-operating properties including such
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portions'of the Circle Smelting Site (known as the Beckefney.er Site) and the Black Pine
Site. . | | | |
26.  Regarding the City and VCounty’ of Denvef’s“ claim for $84, 543.52. in past costs,
carved out of the contrlbutlon protect1on for the Vasquez Boulevard/I 70 Site as spec1ﬁed
in Paragraph 29 below, Debtors and Reorganlzed Debtors reserve the nght to object to
the City and County of Denver’s claim on all grqunds, -including but not limited to -
allocation and divisibility. |
27. >Del:;tors and Reorganized Debtors reserve, and - this 'Settlement Ageeﬁent 1s
| without prejﬁdi’ce to all rights against the United States and the States with respect to (a) -
all matters other than those set forth in Paragraph 24 and (b) aﬁy action to-enforee their
| rights under the -terrris of this Settlement Agreement. Ig addition, .Debtors’ and the
' 'Reorganized._Debtors" covenant not to sue under Parégraph 24_ shail‘ not apialy in the event
that the United States or a State Bfings a cause of action or iesues an order pursuant to the ‘
‘reservations set forth in Paragraphs 25, but only to the extent that:Debtors’ or the
Reorganized Debtors’ claims arise from the same reeponse .ection, response eests, (‘or
damagee that the United States or the Staté is _see_king’ pursuant to the applicable
reServatiohs. | | | |
28. ‘Nothing in. this Settlement Agreement shall be eonst/rued to ereate any rights in, or
’ BN
grant any cause of action to, enyv.person not a party to this Settlement Agreement. |

' VIIL. CONTRIBUTION.PROTECTION

29.  The parties héreto agree that, as of the Closing Date, Debtors and Reorganized -
Debtors are entitled to protection from contribution actions or claims as provided by -

Sectiorj 113()(2) of CERCLA, 42 -USS.C.‘ § 9613(£)(2) or similar state law for matters -

N
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-

addressed in this Settlement ‘Agreement. Tile matters addressed in this Settlement
Agreement include all costs of response i’ncurrted 0; té Be incurred by the United States or
~any othef person reléting to or in connéction with the EPA Sites, the FS Sites, the Mo}lte
Cristo Site, e;nd the IBWCk Site; all natural resource 'damages (inciﬁding natural resource
damage asse.ssmen't costs) relating to-the South‘Pléinﬁ‘eld Site; and all costs of responée
\incurred or to be iném:red by the following States or any other person relating fo each
corresponding ISite. as folléws: '*
a. | Arizona'relating to the Helvetia Site;
b. Coloradé ’relatin'g‘ to.the B{onanzz.l Site, Summitville Site, and Vasdﬁez
Boulevard/I-70 Site (with ‘ the 'exc:eption of the Cit.y' and .County of '
Denver’s claims for $84,543.52 for pﬁst costs related to the -V.asquez‘
Boulev}_ard/I-7:O Site);
c.’ New Jersey with respect to thé Sbuth Plainﬁeld Site;
d.~  Oklahoma relating .to Henryetta Plant Site and Kusa Site;
e. Washington relgting to éhollet Mine Site, Golden ang Site, Monte Cristo
Site, Van Stone S.ité,‘Northport Smelter Site, Anderson Cglhoun Site, and

Azurite Site.

'IX. PLAN OF REORGANIZATION

30. The Governments agree that they will not oppose the below proVisions in any
T v v , ‘
plan of reorganizdtion in the Reorganization Cases that provides for an entity to

administer the plan of reorganizatiQn for the benefit of the creditqfs, assets or funds held

by the entity administering the plan of reorgénizatioh for the benefit of the creditors, or
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provides for a Reorganized Debtor and which is consistent with this Consent Decree and

Settlement Agreement and contains provisidns A and B below (a “Qualifying Plan”): ©

A. The releases, discharges, satisfactions, exonerations, exculpations

and injunctions provided under this Plan and the Confirmation Order shall

not apply to any liability to a governmental agency arising after the
- Effective'Dat_ei provided, however, that, no governmental agency' shall
assert any claim or other cause of action under Environmental Laws

agaiiist the entities administering the plan of reorganization for the benefit

of the creditors, the assets or funds being held by the entities administering

the 'pla'n of reorganization for the benefit of the‘ creditors, or Reorganized
' Debtors based on or arising from acts, omissions or conduct of the Debtors

prior to February 1, 2009 (including but not limited to continiiing releases

related to acts, omissions or conduct prior to Fébruary 1, 2009) except

provided, further, however, nothing in the P.lanlor/the Confirmation Order:

(i) precludes the enfbrcemcnt'of the Hayden Settlement Agreement, the

“Mission Mine Settlement Agreement, or the Arizona NRD Settlement

Agreement as provided therein; (i) shail' prevent the Governments or
Custodial Trusts from recovering under any confirmed Plan on any
allowed claim or payment due with respect.to any Site listed on

k .

Attachment A, or for any allowed claim for a permit fee or similar

assessment or charge owed to the Governments under Environmental
Laws; (iii) releases, discharges, precludes, or enjoins the enforcement of -

' any liability to a governmental agency under Environmental Law that any

29 .
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Entity is subject to as the current owner or current operator of property
after the Effective Date; (iv) releases, discharges, precludes, or enjoins any

' allowed claim or liability of Debtor’s estate as the current oWner or current

operator of property between February 1, 2009 and the Effective Date vy

1

for sites covered by an approved Custod1al Trust Settlement Agreemient,
permits‘ the Governments or Custodial Trusts to recover - more than
permrtted under the approved Custod1al Trust Settlement Agreement nor.
does it effect the covenants not to sue in the Custodial Trust Settlement
Agreements or the reservati_on of rights; (vi) releases, discharges,
precludes, or enjoins'any on-site llahility of Debtors’ estate as the owner,

operator or lessee of the Ray Mine, the Mission Mine; the Hayden

_ Smelter, the Amarillo CopperbReﬁnery,' the Tucson Office, or the Ventura

Warehouse; (vii) precludes enforcement by the United States or a State of

any requirements under an Environmental Custodial Trust Agreement

: \\ . . ) ‘ . i “ee : -
against an Environmental Custodial Trustee; or (viii) releases, discharges,

" precludes, or enjoins the énforcement of liability to a Governmental Unit

under Environmental Law for criminal liability (except to the extent that

\

_such liabilities are dischargeable).
© B.. Pre’petitlon ASARCO Environmental Trust: . -

- The Prepetition ASARCO Environmental Trust shall remain in existence,

‘and shall be unaffected by the Reorgunization Cases or any related

settlements. The entity administering the plan of reorganization for the

benefit. of the creditors or ReorganiZed Debtors shall succeed to

30
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- ASARCO’s administrative..role,‘and shall, .in its/their sole discretion, act

‘ é; Performi.ng Er\xtity (as defined in the trﬁst) from time to time, but shail
assume r;o affirmative li_abi.lities of obligations associated W«i£h that role.

 The funds rema'iningA in the Prepetition ASARCO Environment'él Trust are
separate from and withoﬁt prejudice to the distributions to be made to
holders of enyironrhehtal claims under this Plan.
To allow for the poééibility thét AMC fails to make a reduired payment |
due under the .not.e that fﬁnds,the Prepetit_ion AASARCO Envirénmentai | .
.Trust, the plan will provide distributions shall be held back in an .amount
equa1 to the amount that the Prepetition ASARCO Environmental Trust
would receive if AMC were to ha\}e made the required payment, $25:
fniliioﬁ plus'accrued irlte'rest in accordance with the ﬁote, and place such .
afnoun_f in the_?repétition ASARCO Enviro'nmer-ltal.Trust»Escrow.J‘ In the
event that AMC fails to make any of the payments remaining due under
the note, the Plan Administrator and the United States shall ._reasonably
cbop@':rate in determirﬁng the most efficient mechanism to recover the

* amounts owed by AMC. Upon AMC'’s paymént of amounts dug under the
note, the Plan Admihistratér may relea"se a corresponding ;_amount from the
:Prepetition ASARVCO‘ Environmental Trust Escrow and- dis’tributé such
funds in accordance .with the Ienﬁs and coﬁditions‘ of this Plan and the
Conﬁrmation "Order.v |

"For the avoidance of doubt, \if a plan is confirmed that contains the provisions

. ( o _
above, and if there is a site at which acts, omissions or conduct by the Debtors
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_cieated liability nnder Environmental Laws prior to February l,.2009 (other than
those sites listed on _Attachinent A and sites owned by the Debtors as of February
1,4 2009), no government agency may bring a c.ause ef action or recover nnder'
Environmental Laws from the Debtors’ estate, the entity administering the plan of ‘
reorganization for the benefit of the creditors,v assetsbr funds »held by the entity
adniinistering the plan 'o;‘ reerganization fe'r the benefit of -the credi_tore, , or
Reorganiaed Debtors, even if the government agencies_aie not currently aware of
such liability-: This'shall not ‘prevent any governmental ‘agency from ﬁling a claim

- or otherwise takin‘g action to enferce or peifect rights 1n the event a Qualifying

Plan is not confirmed. Debtors agree that any plan of reorganization that they file

er support will be consistent with this .Co_n_sent Deeree and Settlement Agreement;
The United ‘States alse agrees that it will not object to a prevision in a Qualiﬁed
Plan that provides that the United States’ claims for the Kelly Mine Site and the
Blue Ledge Site\will be general unsecured, s:ubordinated:elaims. ' " :
All of the provisions of this Paragraph and this Settlementd Agreement shall,apply.
solely to civil l'iahility‘under Environmental Laws. The Governments and Debtors |
reserve all rights with respect to criminal liability or Plan pr.ovisions‘as they may -

- relate to criminal liability. |

' The Governmentslhave agreed to the language ef this Paragraph hasedbo,n the
Ihighly uhique facts ancl, circumstances preeent in this case and nothing' in the

Para'graph shall be treated as precedential in any other bankruptcy case.
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31 Debtoré agiee to continue to perform as ihe Performing Entity at the Tacoma Site
and Clrcle Smelting Site until the Effective Date to the extent funds are made aiiailable- '
from the 2009 Aimual Budget of the Prepetition ASARCO Erivireninental Trust b'for such
pe‘i'fo'rmance. | | |

. ' -~ X. . PUBLIC COMMENT

32. _This lSettlement Agreemeiit_ will be, subject Jo a SIipplemental ‘publicl-commenf
period following notice.publ.ished in the Federal Register aiid notice under any applieabie
state law providing for .public comment, which hiay take place concurrent with the
judicial abproval-pr_ocess under Piare‘tgralt)h 33 hereof. The United‘ States and any State
" taking public coriiment reserve the right to withdraw er .wiihhold iheir censent if the
' public. comments regaiding the Settlement Agreement disclese facts or eohsiderations
, that indicate fhai this Settiement Agreeinerit ie iriappropriate, improlier, or iriadequate. At
the eoxicllision of the suppleniental' public commenf period, the United States and any
S‘Fate- taking iiublic comment: wili provide the Benkruptcy Court with.copie's of any public
eomments and their respohse thereto. - _ - B o

XI. JUDICIAL APPROVAL

33.  The settlement reﬂected in this Settlement Agreement shall be subject to approval ‘
by the 'B'ankrup‘tcy Court pursuant to Bankruptcy Rule 9019. Debtor shall move promptly -
for court approval of this Settlement ‘Agreement and shall exercise. commercially

reasonable efforts to obtain such approval.

XII. RETENTION OF JURISDICTION
:34.  This Court shall retain jurisdiction over both the subject matter of this Settlement

Agreement and the paitie's hereto, for the duration of the performance of the terms and

4
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provisions of this ,Settlem'ent Agreement for the purpbse of enabling any of the parties to
( ) » . . . ' . ‘ ’

. apply to the Court at any time for such further order, direction and relief as may be

necessary or approp;iate for the construction or interpretation of this Settlement

- Agreement, or to effectuate or enforce compliance with its terms. - -

XII._CLOSING DATE
35.  This Settlement Agfcefn’ént_ shall be effective after the close of the supplemental
public ‘comment pe‘riod in Paragraph 32 hereof, and'upon approval by the Bankrﬁptcy '

Court pursuant to Paragraphs 32 and 33 of this Settlement Agreement.

XIV. SIGNATORIES/SERVICE
| 36. - The signatories for the parties each certify that he or she is authorized to enter into
the terms and conditions of this Settlerﬂent Agreement and to execute and bind legally

-

“such Party to this document.

34
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N

FOR ASARCO LLC; SALERO RANCH, UNIT HII, COMMUNITY
ASSOCIATION, INC.; GOYERNMENT GULCH MINING COMPANY,
LIMITED; ENCYCLE INC.; COVINGTON LAND COMPANY; BRIDGEVIEW
MANAGEMENT COI\'IPANY INC; ASARCO OIL AND GAS COMPANY, INC.;

- ASARCO MASTER, INC.; ASARCO CONSULTING, INC.; AR SACATON, LLC‘
AR MEXICAN EXPLORATIONS INC.; AMERICAN SMELTIN G AND
REFINING COMPANY; AND ALC, INC

owe Yy 13,0007 H}ZW
Vice President, Environmental Affairs

Date: M""‘: ’3/'2&0 7 . Kj e MCMQ&, '
: Douglas E. McAllister ,
- Executive Vice President, General Counsel

FOR LAQ CANADA, LTD.; LAKE ASBESTOS OF QUEBEC, LTD.; LAC. -
D’AMIANTE DU QUEBEC, LTEE.; CEMENT ASBESTOS PRODUCTS
COMPANY; AND CAPCO PIPE COMPANY, INC. |

Date:

William Perrell
President

36 - | e
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FOR ASARCO LLC; SALERO RANCH. UNIT ITY, COMMUNITY - - -
- ASSOCIATION, INC.: GOVERNMENT GULCH MINING COMPANY,
LIMITED; ENCYCLE, INC.; COVINGTON LAND COMPANY: BRIDGEVIEW -~
MANAGEMENT COMPANY, INC; ASARCO OIL AND GAS COMPANY, INC,;
ASARCO MASTER, INC.; ASARCO CONSULTING, INC.; AR SACATO‘\I LLC:
. AR MEXICAN EXPLORATIONS INC.; AMERICAN SMELTING AND
, ‘REFIMNG COMPANY; AND ALC, FNC. '

N

. Thomas L. Aldrich ‘ : .
: _ S Vice i’resndem Environmental A\f'ms -

Date:

Date: J -
’ Douglas E. McAlllstcr
Executive Vuc Presidem. General Counsd

FOR L.Q CANADA, LTD.; LAKE, ASBESTOS OF QUEBEC, LTD.; LAC
D'AMLANTE DU QUEBEC, LTEE.; CEMENT ASBESTOS Pnonums .
COMPLNY: AND CAPCO PIPE COMPANYINC.

balc: ‘ { g-'/x'g"'(??

William Pérrell
President
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OR THE STATE OF NEW JERSEY "

“ANNEMILGRAM o
ATTORNEY GENERAL OF NEW JERSEY

401 ‘East Sme Strjet"f' o
Trenion, New Jerééy 08625

71’03024]3_ o :
' Trenton, New Jerscy 08675
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